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MASSACHUSETTS v. MAINE.* 


“ Reports oF Casrs DETERMINED IN 
THE SuPREME JupictaL CourT oF 
THE State oF Maine. By Joun 
SuHeptey, Counsetior-at-Law, Vou. 
VILL. (Maine Reports, Vol. XXI)” 


A recent number of the “ Law Report- 
er,’ a monthly periodical, printed in Bos- 
ton, has just been placed in our hands, by 
a friend of ours, by whom also our atten- 
tion has been called to a most singular 
article therein published, under the above 
head, the same being the title of the last 


volume of our State Reports, this strange | 


article seems to be a sort of punitory homi- 
ly upon the Jurisprudence of Maine— 
from which we make the following ex- 
tracts for the innocent amusement of our 
readers. Here, read and mark the ease 
and conscious dignity with which the 
writer disposes of the Bar in Maine, the 
Reporter of our decisions, and the Judges 
of the Supreme Court. Hear him. 


** Two Reporters of unquestioned learning and 
ability have been compelled at different periods, 
by the iron hand of party in Maine, to yield the 
post which they adorned, to others, whose politi- 
cal opinions found more favor with the majority. 
Mr. Greenleaf was pushed from his stool by Mr, 
Fairfield ; and afterwards Mr. Appleton, whose 
various attainments and singular fondness for ju- 
risprudence cannot be mentioned without praise, 
was obliged to make room for Mr. Shepley, whose 
last volumeis now before us. Amidst the hoarse 
sounds of party, which fill this state, reminding us 
of Dante’s picture of the melancholy voices with 
which the air was laden in some of the circles of 
the Inferno, it is hardly possible that any sugges- 
tion from us will be heeded. Still, in the name of 





* We readily give insertion to this communica- 
tion. As the matter is in very able hands, it would 
be idle on our part to offer any comment. 


jurisprudence, we venture to express a hope that 
the offices of the law may on all occasions be given 
To THE MOST WoRTHY, and that the recom- 
mendations founded on mere party services may 
be trodden under-foot. The visage of party is never 
more hateful than when it darkens our courts of 
justice. 

If Mr. Shepley’s peculiar labours have very 
little to commend them, even less, in certain res- 
pects, have those of the court —And yet it would 
be hard to say, that the workmanship exceeded the 
material -- materiam superabat ous. In truths 
both are ordinary. Now we do not presume to 
pass judgment upon the merits of the supreme 
court of Maine, in the practical administration of 
affairs. No distant murmur has reached us with 
regard to the manner in which they have held ** the 
balance and the sword.” The practitioner and 
suitor perhaps retire from their presence content. 
We can only regard the court fromw.thout. We 
are strangers to them. We see them only in their 
judgments, which are published tothe world. It 
is so that they must be seen by all who do not ap- 
pear before them. It is so that they must be seen 
by posterity. Looking at these with every dispo- 
sition to find some loop on which to hang a favor. 
able opinion we are obliged to express our reluc- 
tant sense of their worthlessness, as contributions 
to the science of jurisprudence. The discussions 
at the bar seem to be meagre, and for the most part 
occupied by references to the local decisions mere- 
ly. It is said, however. that the reporter, assum- 
ing alicence tostultify the bar, does not adequately 
present the learning and fidelity of their arguments; 
though of this we cannot judge. The opinions of 
the judges, are, if possible, more meagre than the 
discussions at the bar. They are not commended 
by learning, by aptness of expressiun, or by happy 
or careful expositions of the reasons on which they 
are founded They are ‘‘ dry” decisions, calcu- 
lated merely to range among the precedents of the 
law. It must be only in a corner and in darkness, 
that any light from them can be discerned ; asin 
obscure places, on the banks of the Nile, the eye 
may sometimes detect from ancient fish-bones a 
phosphorescent flame. In the eye of jurisprudence, 
the recent judgments of the supreme court of 





Maine are little better than fish-bones.”’ 
13 
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To which the editor of that work sub- 
joins the following note :— 


«* We deem it proper to state, that the notice of 
the Maine Reports, in our present number, was 
written by a gentleman fully competent to express 
an opinion on the subject, who never lived in 
Maine, and has no personal knowledge of the 
court there.” 


There—such is the dire fate of the 
XXI. Volume of Maine Reports. It was 
long ago declared in prophetic language 
that “ it shall be when thou hast made 
an end of reading this book, that thou 
shalt bind a stone to it, and cast it intothe 
midst of the Evpurares,’ butthis Boston 
writer, having as it should seem, “ ina 
corner and in darkness,’ made a hasty 
and unsuccessful effort to examine the re- 
cent volume of our reports, and to ascer- 
tain and comprehend the legal principles 
therein discussed and decided, rushed pe- 
tulently with the book under his arm, 
from the proper orbit of his just pursuits, 
till at length, illuminated by “ the fish- 
bones” he discovered the banks of the 
Nile, and rushing onward, he rashly sub- 
merged the unexplored volume in its in- 
undating waters, and then—returns home 
to record the catastrophe in the columns 
of the Law Journal. There may be no- 
thing in this costive article itself, alone 
considered, calling for any notice what- 
ever at our hands ; indeed our first impres- 
sion was that some one of our precocious 
young lawyers, admitted under an act of 
our legislature, some scullion, who might 
well “be sung and proverbed for a fool, in 
every street.” not having succeeded in 
some maiden effort, had under the excite- 
ment of the moment, sought to gratify his 
spleen upon the Court, by appearing as 
their public accuser; but when it is recol- 
lected that the article is published in the 
“ Law Reporter,’ a highly respectable 
monthly, whose circulation, we are told 
by the publishers, “ is three times greater 
than any law periodical ever published in 
the country,” and when the editor deems it 
necessary to accompany its publication 
with a manifesto that the writer “ never 
lived in Maine, and that he is a gentleman 
fully competent to express an opinion on 
the subject,” surely that which at first 
might have been very naturally regarded 
as the erratic lucubrations of some youth- 





ful mind, should now be treated as grave 
and serious charges, entitled to a careful 
consideration. We learn that the name 
of the putative author, is that of a gentle- 
man who has long been favorably known 
to the legal profession as a lawyer and a 
writer,—as a “gentleman of excellent 
breeding,” “ of admirable discourse,” “ of 
great admittance,’ “authentic in place 
and person,” generally allowed for many 
* war-like, court-like, and learned prepara- 
tions.” His homily contains four distinct 
and separate charges. The first is against 
the members of the bar in Maine, whose 
discussions seem to him to be meagre, 
and for the most part occupied by refer- 
ences to the local decisions merely. The 
second is against the Court, “ whose re- 
cent judgments, are, in his opinion, little 
better than  fish-bones—The third is 
against the reporter, whose labors, he 
says, have very little to commend them ;” 
and the fourth and last, is against the 
State itself, which he thinks is so filled 
with party spirit, that no suggestion from 
him will be heeded here. Fearful charges 
these—and they are either true, and there- 
fore just, or they are untrue, and for that 
reason uncandid and unjust ; if true, then 
the people of Maine are called upon by 
every consideration of private and public 
justice, to enter immediately ona thorough 
deep and effectual reform—by raising 
higher the standard of legal qualifications 
and professional talents, by inspiring and 
encouraging a nobler ambition at the Bar, 
and by thoroughly purging the Judicial 
Bench—to the end that the Jurisprudence 
of our rising State may, as it certainly 
should, compare favorably with that c* 
the proudest sister States of the Union. 

Is the first charge true? 

Here it should be remembered that the 
diversified and changing business of the 
country, the vigorous habitude of our peo- 
ple, and the corresponding energy and 
promptitude with which every depart- 
ment of professional life, here, is necessa- 
rily characterized, leave no considerable 
opportunity for the practising Lawyer to 
indulge in more extensive and elaborate 
discussions at the Bar—wherein the prin- 
ciples of our own laws might be traced 
back very agreeably, through the early 
history of our common law—the instruct- 
ive analogy of foreign codes, and the pure 
morality and richer illustraations of the 
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civil law, to the distant fountains of Juris- 
prudence—which is always evincive of 
great labor and research, but not unfre- 
quently attended by an inflated learning, 
manifestly quite beyond what may be 
necessary to a correct presentation of 
the legal points, involved in a given 
case. Such efforts, though always de- 
sirable enough to the student, the gene- 
ral reader, and the scholar, are often 
times, very justly regarded rather as the 
artificial frame-work, and fashionable 
drapery of the cause, than as valuable 
contributions to the substantial stock of 
accurate legal learning. But after all, 
it will be found, we trust, upon a can- 
did examinatian, that our lawyers have 
usually brought to their causes good 
sense, sound legal learning, an accurate 
apprehension of the leral analogy between 
the adjudged cases and the one in argu- 
ment, and adequate forensic ability in pre- 
senting and enforcing their positions, upon 
the consideration of the court; and itis 
fearlessly contended, that the several vol- 
umes of our Reports furnish no evidence to 
the contrary. There is another manner of 
determining the character of our Bar—it 
is by comparison. This Boston writer 
seems to have been acquainted with one 
of them, John Appleton, Esq., and to have 
formed some just estimation of his profes- 
sional character, for he speaks of him, as 
‘a gentleman of unquestioned learning and 
ability, of various attainments, and singu- 
lar fondness for jurisprudence’—in all 
which the writer is correet—-and he may 
now be informed that Mr. Appleton be- 
longs to a highly respectable class of law- 
yers in Maine, numbering more than fifty, 
either of whom is of as “ unquestioned 
learning and ability” as he, and who, with 
him, would do credit to the legal profession 
in any age, orinany country. Ortake, asa 
worthy standard, the Bar in Massachusetts 
—where, in the judgment of the Boston 
Law Reporter, every body is great and 
good—we have occasionally improved op- 
portunities to witness in person, the efforts 
of different gentlemen of the Suffolk Bar, 
at Nisi Prius trials, as also before the full 
court. Itis an able Bar, and so is ours. 
We have already furnished the parent 
Commonwealth with a professor of law in 
Harvard University, Simon Greenleaf, 
Esq., the able author of a most accurate 
work, on the law of Evidence; with the 





present Judge of the United States Dis- 
trict Court, for tne District of Massachu- 
setts—Hon. Peleg Sprague; the Suffolk 
Bar, with a distinguished member— Hon. 
Johnathan P. Rogers, a sound lawyer, 
and an able advocate, and this Law Re- 
porter, with a persevering and efficient 
Editor—and still we have left many other 
gentlemen of sound learning and ability, 
who are nobly sustaining and upbuilding 
the profession here, by the fidelity of their 
purposes, the integrity of their principles, 
and their substantial learning and forensic 
eloquence. 

Is the second charge correct ? 

In the first place, to whom particularly 
does the writer refer, toour present Judges, 
or their predecessors on the Bench, or to 
both and all ? 

He manifestly intended, we think, the 
present Judges alone, for his subject was 
the 21st volume of the Maine Reports, and 
he distinctly says—“the recent judgments 
of the Supreme Court of Maine are little 
better than fish-bones.” It was certainly 
kind in him, and for which he deserves 
our gratitude, to spare all our former 
Judges, and to permit them at least to en- 
joy, unimpaired, their hard earned reputa- 
tions, secured to them by untiring labors, 
by moral worth, professional learning and 
Judicial talents. The present Judges, 
therefore, are alone his personified fish- 
bones. Who are these incompetent 
Judges? Who is our Chief Justice? He 
is the Hon. Ezekiel Whitman, L.L.D., 
who received his education at Brown Uni- 
versity. After completing the usual pre- 
paratory legal course, and after beirg ad- 
mitted to the Bar, he established himself 
in Maine, and soon entered into an exten- 
sive practice —He was for a time a Re- 
presentative in Congress, a member of the 
Convention that formed the Constitution 
of the State, and subsequently one of the 
Judges of the Court of Common Pleas, 
and the District Court, and having in all 
these important positions, through every 
period of active life, enjoyed largely the 
confidence and esteem of his fellow-citi- 
zens, being everywhere distinguished for 
sound judgment, a strong legal mind, and 
varied attainments, he was finally—and 
very justly—elevated to the high judicial 
office, which ke now adorns. Who are 
the associoted Justices? ‘These are Hon, 
Ether Shepley, and Hon. John S. Tenney. 
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Judge Shepley, having been graduated 
at Dartmouth College, and duly admit- 
ted to practice, came early to the Bar 
in Maine, where he soon distinguised 
himself for fidelity, ability and _profes- 
sional acumen—he was during a consi- 
derable period, U. S. D. Attorney for the 
District of Maine, and subsequently a 
Senator in Congress, and from this last 
station he was called to his present seat 
on the Bench, to which it is believed, 
he brought all necessary qualifications 
for the discharge of its duties, with cre- 
dit and honor. Judge Tenney, was edu- 
cated at Bowdoin College, and read law 
in Maine—where he afterwards com- 
menced practice, under auspicious cireum- 
stances, and by able and judicious efforts 
in the discharge of professional duties, he 
soon enroiled his name, high up, on the 
list of our soundest lawyers and ablest ad- 
vocates, and was in the full fruition of a 
high reputation, when he received his ap- 
pointment as one of the Associate Jus- 
tices of the Supreme Judicial Court. With 
such a Court of ultimate resort, it might 
well be considered that the Jurisprudence 
of the State must be entirely safe ; and so, 
once thought this self same Boston Law 
Reporter, for in its 4th volume, on page 
365, a long article touching the character 
and qualifications of these gentlemen, then 
recently appointed, is concluded in the 
following just language— 

“ In conclusion, we have pleasure in 
believing and affirming that ¢hisCowrt will 
take a high and honorable position among 
the judicial tribunals of our country. 
Learning, integrity, dignity of manners, 
and public confidence ensure to it, honor, 
to the public security, and to its decrees, 
respect.” Such is the Court. What is 
the complaint? Itis not that any of the 
causes that have come before them, have 
been determined in any manner, whatever 
inconsistent with the laws of the land ; but 
it is substantially this—that while all their 
decisions are in strict conformity with the 
legal principles involved in the respective 
cases, yet their judicial opinions are not 
extensively fortified by a learned array of 
authorities, or always adorned by classic 
felicity of style. Few persons in, or out 
of the State, are fully aware of the exten- 
sive and arduous labors of this Court. No 
three men are compelled to work harder. 
So much time is absolutely required in 


jury trials, and at the law terms, that the 
vacations afford, as we are informed, and 
we believe.truly informed—but about two 
days to each Justice for each cause,— that 
is two days, in which to review the argu- 
ments of counsel, examine the authorities 
cited, make all further necessary investi- 
gation, and prepare and write out.an opi- 
nion, in the case assigned to him, and in 
the very same time to read and examine 
two opinions drawn up, in the same period, 
by the other Justices in other cases in their 
hands, and to certify his concurrence, or 
dissent, No person, having the slightest 
acquaintance with the subject, can fail to 
perceive that no sufficient opportunity is 
thus afforded for the preparation of elabo- 
rate and learned judgments; and indeed 
it is most clearly true that the indispensi- 
ble labors of the Court require the services 
of at least one additional Judge ; yet over- 
+ pressed with these burthens and circum- 
scribed as to time within the narrowest 
limits, the judgments of this Court always 
exhibit accuracy, legal precision and a 
just disposition of every cause, while in 
some instances, where causes have de- 
manded more elaborate investigations, 
their reported judicial opinions bear evi- 
dence of deep and patient research, and of 
accurate and extensive learning, which 
have already secured to it “ a high and 
honorable position among the Judicial tri- 
bunals of our country?” For ourselves 
we have heard but one complaint here—it 
has occasionally been thought that in the 
prompt disposal of business, the Court 
may sometimes have adopted, too hastily, 
the recent decisions of the Supreme Court 
of Massachusetts, without sufficient per- 
sonal examination into the principles 
themselves, upon which such decisions 
are assumed to be grounded, unmindful, as 
it might seem, for the moment, of the la- 
mentable fact, that the Judicial Bench 
there has long since been bereft of the re- 
vered Parsons and Parker, those distin- 
guished jurists, who gave bones and si- 
news, soul and body. life and being, to the 
jurisprudence of that Commonwealth, and 
to the earlier judgments of that highly 
respectable Court. On the whole, we 
think we have much occasion for congra- 
tulation,—and it may afford the Boston 
writer some consolation, to know that the 
labors and honors of our District Court are 
at present sustained by Judges as able, 
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learned and- competent, as those of any 
Court, of corresponding jurisdiction, to be 
found in the land. ‘Thus much for the 
Judgeship of Maine. 

Is the third charge true? 

The present Reporter may undoubtedly 
have some failings, and if he were now at 
our elbow, we would just whisper in his 
ear some kind suggestions in those res- 
pects; but as to all matters and things 
charged in this indictment, we say that 
in our humble opinion he is as able and 
faithful a Reporter as Maine ever had, or 
Massachusetts now has. 

Is the fourth and last charge just? 

Alas! It is but too true. Not only 
here, but in almost every section of our 
country, that bitter, selfish, soul-less party 
spirit obtains too generally, and is some- 
times brought quite too near to the legal 
appointments, and to the just and exclu- 
sive limits of the judicial field, “ where all 
should be holy ground.” Witness here 
the foolish attempt of political dema- 
gogues to establish a host of Town-courts, 
as also the recent law providing for the 
admission of persons, irrespective of any 
preparatory legal education. This writer, 
in animadverting upon this unhallowed 
spirit has done an acceptable service. In 
almost everything else, we may with 
comparative safety, indulge in political 


party preferences; but whenever we ap- 


proach ‘ The Temple of Justice,” let us 
remember for the sake of our common 
country, its moral, religious, literary and 
civil institutions, that our judicial sys- 
tem—an Independent Judiciary—is alone 
the bulwark of our dearest liberties. 
And now a single inquiry shall close 
this article——Why is it that within cer- 
tain latitudes, every body in Maine, is 
little and ugly, and every body in Mas- 
sachusetts, great and good? Why, fora 
long time the latter state had its “ Ameri- 
can Jurist ;” and now this ‘ Law Reporter, 
a distinctive portion of whose business 
it has ever been, to keep the public well 
informed of the true merits of its distin- 
guished men. In the estimation of these 
useful and respectable journals, Massa- 
chusetts is the very centre of the wide 
world, and Boston its great Emporium. 
There they have the best schools, best 
teachers, and best professors, the best 
clergymen, best public lecturers, and best 
Statesmen, the best reporters, most learn- 


ed lawyers and eloquent advocates. Why, 
they puff their judges to the Bench— 
on the Bench—and off the Bench. Of 
this, we complain not, but would just 
have them remember that— 








— this world ’tis true 
Was made for Cesar, 


But for Titus too.” 








PRACTICAL POINTS. 
EXECUTORS ALLOWANCES. 


A difficulty frequently arises to executors 
as to what is the proper sum to be allowed 
for the funeral of the testator. In a late 
case this came before the Vice-Chancellor 
Bruce. In an estate in which the princi- 
pal items were, Barn Hall estate, 6,000. 
that of Page’s about 1,500/. and the per- 
sonalty about 4,000/., after payment of 
debts, the expences of the funeral were al- 
lowed to amount to 145l. including 20/. 
for a tomb-stone, and the Master in his 
report allowed only 100/. Sir Knight 
Bruce, V. C. said, “I have considered 
the question as to the funeral, with a 
wish, if possible, to allow the executors 
something more than the Master has done, 
but I cannot see my way clearly to differ 
fromhim. After attending as far as rea- 
son would allow, to the wishes of the fa- 
mily, and to all the demands of decency 
and propriety, not forgetting the matter of 
the tomb-stone, I cannot arrive at the 
conclusion that the Master is wrong ; [ 
must see that he is wrong before I differ 
from him.” 

Charges also by Trustees, for money 
laid out in luxuries, under color of main- 
tenance, and for money unnecessarily ex- 
pended in pulling down and re-building a 
house, were disallowed. The Master 
found, with respect to the education of the 
daughter of the testator, that he hada 
governess residing in his family at a sala- 
ry of 25 guineas per annum, and that he 
alsoemployed music and drawing Mas- 
ters to attend and instruct them: that 
after the death of the testator, the defend- 
ant, the executor, continued to provide go- 
vernesses and masters in the same manner 
as the testator had done; that from Mi- 
chaelmas, 1827, to February, 1830, the 





daughters were placed under the tuition 
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ofa Mr. Gray, a dissenting minister, at 
the rate of 100/., and then of 120/. per 
annum, and that in February they went 
home. And the Master further found that 
the defendant, the executor, purchased 
out of the testator’s estate, and maintained 
a four-wheel poney carriage and poney, for 
the useof the widow and her daughters, 
during their residence at High House, and 
a gig and ponies for the use of the daugh- 
ters, after High House was given up. 
The Master considered the poney carriage 
and poneys to be luxuries, and disallowed 
them. An exception was taken to his 
report, but it was over-ruled. Bridge v. 
Brown, 2 Yo. and Col. 181. 





IN ADMIRALTY. 


U_ S., District court, Maine District. 


Before the Hon. A. Ware. 





Tuomas Car eTton, libellant, v. Wit- 
Liam P. Davis. 


The master of a vessel has aright, in cases of ne- 
cessity, tv correct a negligent, disobedient or 
mutinceus seaman by corporal punishment. But 
the punishment must be reasonable, and not in- 
flicted with unlawful instruments. 

When a seaman prosecutes the master for an as- 
sault,and itis proved that he has been guilty of a 
fault which would justify some punishment, to 
entitle himself to camages he must shew that 
the punishment was excessive in degree, or un- 
lawful in its kind. 


Tus was a libel for what is technically 
called inthe Admiralty, a cause of dam- 
age. The libellant alleged that he ship- 
ped on board the brig Androscoggin, at 
Baltimore, as cook and steward, in March 
last, fora voyage to Portland, and that 
during the whole voyage he faithfully 
performed his duty ; and that on the 17th 
of March, between the hours of ten and 
eleven o'clock at night, all hands being 
called on deck, as scon as he heard the 
call he dressed himself and went up; that 
when he got on deck he was seized by 
the captain, who struck him over the 
head witha large piece of wood, called a 
balaying pin, severely wounding him and 
causing the blood to flow profusely from 
the wounds; that after striking him about 
a dozen blows, he called the mate and 
told him to kill him, the libellant, and 





throw him overboard ; that he then again 
assaulted the libellant with a rope, giving 
him, over the head and face, a large num- 
ber of blows, severely injuring him, and 
he prays the court to pronounce for the 
damages he had sustained. The answer 
denies that the libellant did his duty as a 
faithful seaman, but avers on the contrary 
that he was negligent, disobedient and 
insolent ; it denies that the master struck 
him with a piece of wood, but admits 
that he did strike him several times with a 
small rope, and pleads a justification that 
the libellant refused to do his duty, and 
made the first assault on the master. 

Foz, for the libellant. 

Howard, for the master. 

Ware, D. J—The libel in this case 
states a grave and serious injury, and from 
the marks still remaining on the person of 
the libellant, it is evident that he actually 
received in the meleé one or more pretty 
severe wounds. If they were inflicted in 
the manner stated in the libel, and with 
the instrument that has been produced and 
exhibited in court, it is a case undoubtedly 
that not only calls for damages, but for 
exemplary damages. For the instrument 
is one, that in the hands of a vigorous 
man, with the exertion of even less than 
his whole strength, might well effect not 
only a severe but a fatal injury. Now 


‘admitting the doctrine of the law, as 


claimed by the counsel for the respondent, 
that the master has the legal authority to 
correct and chastise a refractory, disobedi- 
ent and mutinous seaman, it is to be recol- 
lected that the law has imposed two im- 
portant restrictions on this right; first, 
that it must be reasonable and moderate in 
degree, and secondly, that the punishment 
shall not be administered with unlawful 
instruments. Now, it will be readily ad- 
mitted thata billet of wood, eighteen inch- 
es long, and nearly as large as a man’s 
arm, is not a proper instrument to be used 
in punishing aseaman. Nothing short of 
some personal danger to himself from the 
violence of a man, could justify a master 
in assaulting a seaman with a deadly in- 
strument, and such this undoubtedly 
would be in the hands of a man of ordi- 
nary strength. If therefore, I was satis- 
fied by the testimony, that the master ac- 
tually assaulted the libellant with this 
balaying pin, which has been brought into 
court, I should feel no hesitation in giving 
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damages on this ground alone, although 
the same evidence might show that the 
seaman was in fault, and deserved some 
correction. For I hold it a wholesome 
rule to be insisted upon and to be firmly 
upheld, that the master shall not, in pu- 
nishing his men, though they may be in 
fault, use instruments of correction which 
endanger life or limb, and which may pro- 
duce fatal effects. 

The difficulty in this case is, in ascer- 
taining from the evidence, whether this 
billet of wood was used or not. It is 
charged by the libel and denied by the an- 
swer. But as no person was in sight 
when the affray took place, the case is 
left, on the conflicting allegations of the 
parties,each probably, as is usual in such 
cases, a quick witness in his own favor, 
very much to the conjecture of the court. 
Only two witnesses have been examined, 
who could give any account of the affair, 
one called by the libellant and one by the 
respondent, and the night being very dark, 
neither of them was in a position to see 
what took place, and from the loud whis- 
tling of the wind through the rigging, 
neither of them near enough to hear but 
very imperfectly what was said. Antonio 
Cook, one of the hands, was at the main- 
mast head, nearly over the spot where the 
affair took place. He says that the first 
he heard was the master asking Dunning, 
the mate, whether the cook had got on 
deck, and then he sung out for some one 
to take the helm. The next thing he 
heard was a number of blows, as of some 
one striking a man with a piece of iron, or 
stick of wood, and he heard the captain 
say, take that and go forward. He heard 
a number of blows, and the words go for- 
ward to your duty several times repeated. 
He soon after heard Dunning sing out let 
go, and immediately after heard the cap- 
tain say, kill hiin and throw him over- 
board. The master, he says, spoke very 
loud, but he did not hear the cook’s voice. 

Dunning, the mate, who was called by 
the master, says, that when all hands 
were called, he came up and went forward 
to take in the sails, and that about twen- 
ty minutes or half an hour after, the cap- 
tain called to him and asked whether the 
cook was on deck, and he answered that 
he was not. He then called him and 
again went forward to complete the tak- 
ing in of thesails. About fifteen minutes 





after, he heard a scuffle in the after part 
of the ship, and heard the captain say go 
forward to your duty. He then went aft 
and found the cook holding the captain 
pushed backward over a spar by the com- 
panion way. The master called out to 
him to take him off. He then spoke to 
the cook, and told him to let the captain 
go, and he not minding, he took hold of 
him, and after pulling him three or four 
times, succeeded in breaking his hold. 
After he had taken him off and turned to 
go forward again to duty, the cook went 
at the captain a second time, saying put it 
on, I want you to flog me, and seized the 
master again. The mate again returned 
and pulled the cook off, and threw him 
down over some hewed timber. The cook 
then went forward to his duty, and conti- 
nued to do duty for the remainder of the 
voyage. This is the material part of the 


-testimony, for though one more witness 


was examined, he added nothing that 
materially varied the case. The mate 
did not observe at the time that the libel- 
lant had received any material injury, 
and he heard no complaint from him. 

The testimony of Cook, connected with 
the fact that a severe injury was certainly 
inflicted on the libellant, if it stood alone 
and unaffected by any other evidence in 
the case would certainly go far to con- 
vince one that a rude and violent attack 
was made upon the libellant, by the mas- 
ter. He was not, it is true, in a situation 
to see the parties, or to hear but imper- 
fectly what was said. But he heard the 
scuffle and blows given, and heard the 
captain’s voice loud above the wind, tell- 
ing him to take that and go forward ; and 
the libellant came out of the scuffle a 
wounded man. But then it is clear that 
the witness did not hear the whole. He 
heard nothing until the quarrel became 
loud and violent, and the beginning of it 
escaped him. Although on the whole 
the court might be inclined to believe on 
this evidence alone, that an unjustifiable 
assault was made by the master, yet it 
would be aconclusion to which one would 
come from an imperfect account of the 
whole affair, and of course a conclusion 
upon which the mind could not rest with 
entire satisfaction. 

But then we have the testimony of 
Dunning the mate, also, toa part of the 
affair, which although not necessarily in 
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contradiction to that of Cook, gives to the 
case, on the whole, quite a different as- 
pect. Dunning came to the parties while 
they were engaged in the scuffle, and the 
libellant then had the master down, and it 
was with considerable difficulty that he 
succeeded in pulling him off. But it does 
not necessarily follow that the one who 
has the better of a fight at the close, is the 
one who provoked and began it ; nor is it 
to be easily believed that a seaman, with- 
out some strong exciting cause, would 
commence an assault on the master. I do 
not recollect a single instance, among all 
the assaults and batteries that have come 
before me, and they have been pretty nu- 


merous, where aseaman gave the master 


the first blow ; nor do I now remember a 
case where he returned a blow. Indeed 
it must be a very peculiar case in which a 
seaman could be justified in returning a 
blow. The marine law is very strict on 
this subject. “The mariner,” says the 
Consulate of the Sea, “ is bound to bear 
with the master if he reproves him in in- 
jurious language, and if he makes an as- 
sault upon him he ought to fly to the 
prow, and put himself on the side of the 
the chains, if the master passes them he 
ought to fly to the other side, and if the 
master pursues him there, he may call 
witnesses and stand upon his defence.” 
(Ch. 165.) Waiving the minuteand stu- 
diously exact directions contained in this 
article of the Consulate, in its general spi- 
rit and object it constitutes the maritime 
law of the present day, and is confirmed 
by all the most authoritative expositions 
ofthe law. (Jugemens d Oleron, art. 12. 
Cleivac, page 48. Laws of Wisbuy, art. 
26. Ord.dela Marine. Liv. 2, Tit. 7 
Valin p. 553. Eemerican Trait des As- 
sarances. Ch. 12, sect. 6.) 

It is only in very extreme cases that a 
seaman can be justified in turning upon 
the master and resisting him with force, 
and when he can protect himself from a 
dangerous assault in no other way. No- 
thing could be more pernicious to the po- 
lice of the sea, than to admit that a sea- 
man might, as a general rule, resist the 
master by force even when inflicting un- 
deserved punishment. It would be sure 
to lead to numerous scenes of violence and 
insubordination, and endanger all authori- 
ty. Theduty of a seaman, in such case, 
is to submit to wrong. The nature of the 





master’s authority, which is of a quasi pa- 
rental character, and the necessities of the 
service imperiously require it. On his re- 
turn to port, he may appeal to the law for 
redress, and the master will be held to 
strict responsibility for any abuse of his 
authority. If he does not do this, but 
takes jurisdiction of his own wrongs, and 
seeks redress from his own hands, the 
courts will be slow in entertaining his 
complaint, and taking jurisdiction of an 
appeal from a wager of battle, even if ori- 
ginally he had just ground of complaint. 
He may be in danger of impairing a good 
cause of action by matter ex post facto. 

Unfortunately in this case we get from 
the testimony but a mutilated account of 
detached parts of the affair, and have no 
account of the circumstances with ‘which 
it commenced. In the absence of proof, 
the court cannot let itself loose into specu- 
lagions on probabilities. And the com- 
plainant who asks for the interposition of 
the court must make out his case. How- 
ever well founded the cause of his com- 
plaint may be, if it cannot be proved he 
can have no decree in his favor, for the 
decree must follow the allegations and the 
proofs. This is an infirmity that belongs 
to all the administration of human justice. 
In jurisprudence, a fact that cannot be 
proved is the same as a fact that does not 
exist. Mere probability, founded on ge- 
neral presumptions, however they may in- 
cline the private judgment of the man, 
cannot amount to that judicial proof that 
is required to satisfy the magistrate. Itis 
a remark of the most profound of all the 
commentators on the Roman Jaw: Que 
non est plena veritas est plena falsitas, non 
semi veritas. Sic qua non est plena proba- 
tio plane nulla probatio est, Cujas—cited 
Toull: Droit Civile,vol 8, p. 8. And this 
rule, when applied to the whole merits, is 
certainly sound, however questionable it 
may be in its application to the doctrine 
of semi proofs admitted in the jurispru- 
dence of some of the continental nations 
of Europe. 

Now though it is sufficiently apparent 
that the libellant received a pretty severe 
wound inthe scuffle, it does not appear 
how the wound was made. It might 
have been by a blow ofthe captain with a 
billet of wood, or it might have been re- 
ceived in the fall when he was thrown 
down by the mate. But then, whatever 
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punishment may have been inflicted by 
the master, it was preceded by a gross 
fault on the part of the libellant. When 
called to duty in a time of great peril he 
had not answered the call, and when 
called asecond time he came tardily. In 
such a case some haste and impatience on 
the part of the master might well be par- 
doned ; and if in reproving a tardy and un- 
willing man there was something of an 
overcharged manner, and evenif the re- 
proof was accompanied with moderate 
personal chastisement to hasten the move- 
ment of a loiterer, a maritime court would 
certainly feel inclined to look upon it with 
indulgence. Such is not the time, as has 
been well observed, when we are to look 
for gentleness of manner and a measured 
caution in the appliances resorted to for 
the purpose of enforcing quick obedience. 
The necessities of the service demand the 
greatest promptitude, and the punishment 
of the moment may be indispensible to 
hasten a dilatory and unwilling seaman. 
(Boulay Paty. Droit Maritime, vol. 1, 
p. 374. Tit. 4, prolegomenes.) 

Where a seaman complains against the 
master for an assault, and it is proved that 
he has been guilty of misconduct which 
would justify some punishment, he cannot 
entitle himself to a decree but by shewing 
that the punishment was excessive in de- 
gree or unjustifiable in kind. The mas- 
ter has a right to correct the disobedience 
of a seaman by corporal punishment, in 
cases where the necessities of the service 
call for it, and though it should be spar- 
ingly resorted to, a court will not hold the 
master amenable, if he does not pass the 
limit of a reasonable and moderate discre- 
tion. However the truth of the fact may 
have been, the libellant has failed to prove 
that this limit has been passed. 

But there is another fact proved that 
places libellant in a very unfavorable light 
and that is the insolent and mutinous man- 
ner in which he turned upon the master 
after he was first torn from him by the 
mate. It is in proof, that the master was 
at the time in a feeble condition from ill 
health, and the libellant had already as- 
certained by trial, his own superiority of 
strength. Now this violent and criminal 
attack would go far in the judgment of a 
maritime court, which is always disposed 
to uphold the just authority of the master 
with a steady hand, to impair a good 





cause of complaint. It exhibits him in 
the light of a man of unchastened and un- 
governable passion. It also throws back 
some light on the obscurity of the pre- 
ceding part of the affair, and justifies a 
suspicion at least, that he was not back- 
ward to engage in the fight in the first 
instance. 

I pass over without remark, the sup- 
posed acknowledgments of the libellant, 
after his arrival in this port, of the general 
good treatment he had experienced from 
the master. Seamen are often artfully 
surprised into such acknowledgements by 
the friends of the master, when it is ap- 
prehended that some controversy may 
arise, for the express purpose of using them 
in evidence. They are always a suspected 
kind of evidence, and are usually entitl€d 
to very little consideration. 

Libel dismissed. 











IN CHANCERY. 


Before the Hon. Lewis H. Sanprorp, 
Assistant Vice Chancellor of the first 
Circuit. ~ 





Cuartes A. Jackson v. WILLIAM 
Cornet and others.—Nov. 11, 1843. 
—29th February, 1844. 


ASSIGNMENT BY A PARTNER OF HIS IN=> 
DIVIDUAL ESTATE TO PAY CO-PART- 
NERSHIP DEBTS. 


Where an insolvent member of a co-partnership 
assigned his individual property to his co-part- 
ner, and directed a large debt of the firm to be 
tirst paid out of the property, to the exclusion of 
his individual creditors, it was held that the 
assignment was fraudulent, and void as to the 
latter. 

The possession of real estate assigned continuing 
in the assignor, held to be evidence of fraud. 

Semble, That a co-partner cannot make a general 
assignment of his separate property, giving the 
preference to the creditors of the firm, to the 
exclusion of his own: and that a like assign- 
ment by the co-partnership preferring the cre- 
ditors of the individual co-partners to those of 
the firm, would be invalid. 


Tue bill in this cause was filed by a 
judgment creditor of William Cornell, 
whose execution had been returned unsa- 
tisfied, for the purpose of setting aside an 
assignment of all his property, Teal and 
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personal, made by him to Benjamin and 
Elijah Farrington onthe 9th September, 
1841. 

Cornell and Benjamin Farrington were 
co-partners. The assignment directed the 
payment in the first instance of a debt due 
to B. F., and of the deficiency, if any, on 
a debt of the co-partnership to Messrs. 
Taylor, which was also secured by Cor- 
nell’s mortgage on his real estate. 

The assignment was executed during 
the sitting of the court, at which the com- 
plainant’s suit at law was brought to trial, 
on the day before the verdict was taken, 
and it was recorded on the same day that 
the verdict was rendered. 

On the 4th September, 1841, Cornell ex- 
eguted a mortgage to Mr. Taylor, and 
two days after he executed another to 
Phebe Guyer; both of which the bill al- 
leged to be fraudulent. 

Other circumstances will be found stated 
in the opinion of the court. 

J. A. Lott, for complainant. 

A. D. Logan and A. Crist, for defend- 
ant B. Farrington. 

S. F. Cowdrey, for defendant Taylor. 


The Assistant Vice-CHancreLLor.— 
The mortgage executed to the defendant 
Taylor in September, 1841, is assailed in 
the bill, on the ground that there was much 
less than $10,000 due to Taylor when it 
was given, that it was intended to cover 
the property of Cornell, and to defraud the 
complainant, and that the mortgage was 
usurious. All of these allegations are 
explicitly denied in the answer of Mr. 
Taylor, and there is no proof whatever to 
sustain either of them. As to him there- 
fore, the bill must be dismissed with costs. 

VThe assignment made by Cornell to 
the two Farrington’s, is alleged to be 
fraudulent on various grounds. 1. The 
situation and doubtful solvency of the 
principal assignee, B. Farrington. It does 
not appear that the other assignee E. 
Farrington ever acted as such, or accepted 
the assignment, and the bill was taken as 
confessed against him as a non-resident 
defendant. I will therefore speak of B. 
Farrington as the assignee. 

He was the partner of Cornell, and the 
bill charges that he was in doubtful cir- 
cumstances as to his pecuniary means. 
The answer in substance admits this alle- 
gation, but it amounts to nothing, because 
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it relates to the time of filing the bill, which 
is eight months after the date of the as- 
signment. 

2. The time and occasion of the assign- 
ment. It was executed on the same day 
that the complainant recovered his ver- 
dict in his action at law ; and thus it is 
argued, made in reference to the verdict 
and with a design to defeat the recovery. 

This design is not necessarily to be in- 
ferred from the coincidence of dates. It 
is consistent with the legalized object of 
such assignments, the preference of other 
debts to the one which was about to be 
put into judgment. 

3. The assignment devoted Cornell’s 
individual property tothe payment of the 
partnership debts due from him and his 
assignee, in preference to his individual 
debts. 

The first preferred debt is that to Moses 
Taylor, which is a partnership debt of the 
firm of Farrington and Cornel]. The pay- 
ment of whatever deficiency there may be 
in the mortgaged premises discharging 
that debt, and the payment of the sum of 
$740 to Farrington himself, are provided 
for by the assignment, before any other 
debts are to be paid. 

The effect of the mortgage and assign- 
ment together is to pay the whole $10,000 
to Mr. Taylor out of Cornell’s separate 
property, in preference to all of his indivi- 
dual creditors, except the assignee who 
comes in with Taylor on the liquidation of 
the deficiency. ‘The mortgaged premises 
are Cornell’s sole property, and what those 
fail to pay, the assignment first of all is to 
make good. 

It is not denied that the rule of equity is 
uniform and stringent, that the partner- 
ship property of a firm shall all be applied 
to the partnership debts to the exclusion of 
the creditors of the individual members of 
the firm; and that the creditors of the 
latter are to be first paid out of the separate 
effects of their debtor before the partner- 
ship creditors can claim anything. See 
Wilder y. Keeler, (3 Paige’s R. 167) ; 
Egberts v. Wood, (3 id. 517) ; Payne v. 
Matthews, (6 id. 19); Hutchinson v. Smith, 
(7 id. 26) ; 1 Story’s Eq. Jur. 625, § 675. 

It is however, contended that each 
partner, before a lien attaches by judg- 
ment, execution, or creditors bill, hasa 
right with his individual property, to give 
such preferences to and amongst his cre- 











wy oO + 


—weS Ww & 


we 


i el bi od 


ww wa = Ww 


Us 


bli ee Di 


ee 





THE NEW-YORK LEGAL OBSERVER. 91 





In Chancery—Jackson v. Cornell and others. 





ditors, as he pleases, whether several or 
partnership creditors. 

This is the principal question in the 
case, and it is one of great importance in 
this commercial community. The defend- 
ant’s proposition embraces the right, not 
merely to pay the money or deliver the 
property of the individual debtor to the 
partnership creditor in discharge of his 
claim ; or to secure him with a specific 
parcel of individual property. But it ex- 
tends to a general assignment of all the 
partner’s separate estate. And if he may 
by such an assignment, prefer one part- 
nership creditor to his own, there is no 
stopping short of permitting him to prefer 
all the creditors of the firm to the entire 
exclusion of the individual creditors. 

The question has not been decided so 
faras I can learn, and I regret that it has 
not fallen into abler hands for adjudica- 
tion. Its decision is not to be avouled in 
this case, and I am not to shrink from it, 
although it be difficult and momentous. 

[ will first see what may be gathered 
from the cases in which the equitable 
rule has been discussed. 

In Egbert v. Woods, before cited, the 
Chancellor said that upon the insolvency 
of a firm, it properly is considered in equi- 
ty, as a trust fund for the payment of the 
partnership creditors rateably. But ei- 
ther of the partners before the dissolution 
of the co-partnership, and all the partners 
afterwards, may apply the partnership 
funds to the payment of one creditor in 
preference to another. 

Of course the converse of these proposi- 
tions is equally true of the separate pro- 
perty of aninsolvent member of the co- 
partnership. And the right of every fail- 
ing debtor to give preferences is unquesti- 
onable. Egberts v. Woods, therefore, 
does not aid us in our investigation. It 
does not say that the co-partners may pre- 
fer their individual to their joint debts, in 
a general assignment of the property of 
their firm. 

Payne v. Matthews, cited above, con- 
tains the opinion of the Chancellor, that 
equity will not allow the creditors of a co- 
partnership, after exhausting the assets of 
the firm, to reach the separate property of 
a deceased partner to the injury of his own 
creditors, by using the name of the sur- 
viving partner, as being a creditor of the 
deceased, for the balance of such co-part- 
nership debts, 


% 


In Hutchinson v. Smith,(7 Paige’s R. 
26,) the assignment of the effects of the 
firm was attacked on the ground that an 
individual debt of one of the partners was 
preferred to debts owing by the firm. The 
Chancellor held that under the circum- 
stances, it wasa co-partnership debt. He 
said, if it were the private debt of the part- 
ner, “ the assignment, so far as it provides 
for the payment of that debt, before the 
payment of all the debts of the firm, could 
not certainly be sustained.” : 

In Robb v. Stephens, (1 Clarke’s Ch. 
R. 195,) Vice-Chancellor W hitilesey, 
said, “one partner cannot assign the 
partnership property for the payment of 
his individual debts, as that would work 
a wrong to the other partner,” &c. 

In Bogert v. Haight, (9 Paige’s R. 297) 
the assignment of the partnership pro- 
perty was made to pay the copartner- 
ship debts, and there was an assignment 
by ene of the partners of his own pro- 
perty to pay his private debts, and the 
surplus to go to the creditors of the firm, 
save the first preferred class. One ques- 
tion arose on this exception of the first 
class, and it was disposed of on a ground 
which I need not state here. And I only 
refer to the case as one in which the 
parties followed the equitable rule in 
making their assignments. 

In the great case of Wakeman v. 
Grover, (4 Paige’s R. 23, 35, S. C. on 
appeal, 11 Wend. 187,) one of the ob- 
jections to the assignment, was the pre- 
ference of a private debt of the copart- 
ners in the appropriation of the copart- 
nership estate. The Chancellor, after 
noticing the point and its great import- 
ance, forebore to express any opinion 
upon it. 

In the court for the correction of er- 
rors, Sutherland, J., treated it in the same 
manner; while Senator Edmonds, after 
expressing his opinion that the debt al- 
luded to was a co-partnership debt, pro- 
ceeded to say that if it were otherwise, 
it did not follow that the assignment 
was fraudulent, or that the direction 
giving such a preference to a private debt 
was any badge of fraud. He said also, 
that “such direction might, as to partner- 
ship property, be held void as to part- 
nership creditors ; but this would be on 





the principle that partnership property 
must first go to pay partnership debts, 











92 


THE NEW-YORK LEGAL OBSERVER. 








In Chancery—-Jackson v. Cornell and others. 





and not on the principle that it was made 
with a fraudulent intention, and therefore 
void. 

In the case of Deveau v. Fowler, (2 
Paige’s R. 400,) the question was raised 
by one of the parners, against his co-part- 
ner, who after obtaining all the assets on 
an agreement to pay all the debts of the 
firm, became insolvent, and threatened to 
appropriate the assets to his own use. 
The court restrained him from so doing. 

But in Robb v_ Stephens, above cited, 
the Vice-Chancellor refused to extend this 
relief to a simple contract creditor of the 
co-partnership. 

It will thus be seen that upon authority, 
the question before us remains open. 

It is well settled that such a disposition 
of the separate property of the co-partner 
is inequitable. It is such an appropriation 
as this court will not suffer, when by rea- 
son of insolvency,the death of a partner, 
or any other cause, the subjectis brought 
within its jurisdiction. 

The Vice-Chancellor of the Eighth 
Circuit has declared thata partner cannot 
prefer his private debts with the assets of 
the co-partnership ; and the converse of 
the rule must be equally true. And our 
learned Chancellor has gone so far as to 
say that such an assignment, giving a 
preference to a private debt, could not be 
sustained, so far asit provides for the pay- 
ment of that debt. 

Let us purse the consequences, in the 
case of the assignment of the effects of a 
co-partnership, giving a preference to a 
private debt. 

First, It is inequitable, and therefore 
wrong. 

In the next place, it cannot be sustained 
as to the debt so preferred. Now in what 
manner is the wrong which the parties 
have attempted to perpetrate on the cre- 
ditors of the firm, to be prevented ? 

Not by a mere appeal to the assignee, 
for he is to be governed by the express di- 








judgment, so as to enable them to exhibit 
a bill, under that decision, a pliant assignee 
of the debtors’ own selection, would be 
very likely to forestal their proceedings by 
immediately paying off the obnoxious 
private debt so preferred. 

The result of it is, that in order to reme- 
dy the evil, it will be necessary for the 
creditors to resort to this court for an ad- 
ministration of the whole trust. And if 
they would not wait until such remedy 
would be fruitless, their resort must be 
made immediately, and at the expense of 
of the costs. For the assignee is entitled 
to a reasonable time to wind up his trust, 
and if the creditors speed him before he 
has had that time, it will be at their own 
costs and charges. 

On such a bill, the court would doubt- 
less direct the assignee to follow the rule 
of equity, and to postpone the private debt 
to all the joint debts. 

In my opinion the courts have gone far 
enough in sustaining assignments, without 
proceeding to the length that they will 
sustain one so framed, that creditors, for 
whose benefit it professes to be made, are 
compelled to be at the expence of a 
Chancery suit to prevent its accomplish- 
ing gross injustice, and violating their ma- 
nifest rights. We permit insolvent debt- 
ors to make assignments, selecting their 
own trustees, and preferring such creditors 
as they choose, so that one may receive 
his whole debt, while another equally me- 
ritorious, but less favored, loses his whole 
claim. Before resorting to this ultima ra- 
tio, debtors are allowed to make similar 
preferences by actual payment in money 
or property, to such as they choose. We 
go still further. While the debtor has 
control of his property, he may take $100 
in his hand, and say to a creditor for $1000 
take this and release the debt, or you shall 
receive nothing. I will assign, and place 
your debt in the last class, which is to be 
paid. Ifthe creditor accepts the offer, and 


rections of the trust which he has under-| executes a release, it is valid, notwith- 


taken to execute, and would not feel war- 
ranted in deviating from them, without the 
sanction of the court. Not by a bill by 


| 


| 


standing the moral coercion thus exercised 
oves him. 
But if the debtor, instead of making 


the creditors for the purpose of rectifying | this use of his property, places it in the 
this particular grievance, while their de- | hands of trustees, with a proviso that it 
mands still rest in simple contract. The | shall be paid only to such of his creditors 
ease of Robb v. Stephens, decides that such | as will accept it and release their debts ; 
a bill will not be sustained. And while | the law no longer tolerates the preference. 
the creditors are prosecuting their debts to | It renders the whole transfer void. 
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I do not perceive why the same distinc- 
tion should not prevail in reference to the 
point under consideration. Let the part- 
ner actually apply his own property as 
he thinks proper, while he administers 
it himself. But when he avails himself 
of the lenient provisions of our law, which 
enable him to prefer such creditors as he 
pleases, on making an assignment, and to 
select his own trustee ; let us require him 
to avoid violating the plainest principles 
of equity. Let us prohibit him from 
vesting his property upon a trust which 
this court frowns upon as unrighteous, 
and which when invoked, it must enjoin 
from being executed. 

It appears to me that an assignment 
which attempts to carry out through trus- 
tees, a principle which this court will 
never permit any fiduciary to carry out, is 
a fraud upon the court, and upon the law 
which tolerates assignments. And that 
when such an instrument is made ina 
form that will inevitably require the in- 
terposition of this court in order to prevent 
gross wrong from resulting, and such 
wrong is the intended consequence of its 
provisions: it is made in fraud of the law, 
and it should not be permitted to stand. 

A party executing an assignment like 
this, does what he knows is not honest or 
conscientious. He knows that no court 
will sanction his directions, and that if 
invoked, equity will restrain their exe- 
cution. He knows also that without 
the expensive resort by his creditors, to 
a court of equity, his inequitable and dis- 
honest designs will be carried into com- 
plete effect. Is not this fraudulent? 

It certainly is, in my judgment. I am 
prepared to say with Judge Van Ness, 
(Hyslop v. Clark, 14 Johns. 464,) that “an 
insolvent debtor has no right to place his 
property in such a situation as to prevent 
his creditors from taking it, under the 
process of a court of law, and to drive 
them into a court of equity where they 
must encounter great expence and delay, 
unless it be under very special circum- 
stances, and for the purpose of honestly 
giving a preference to some of his creditors, 
or to cause a just distribution to be made 
among them all.” 

What I have said of an assignment by 
co-partners, preferring their several private 
debts, is equally true of an assignment by 
one partner preferring the debts of the co- 





partnership to the exclusion of his own. 
The principle of equity is equally ope- 
rative in the one case as in the other. 

If the preference is allowed for a 
single debt, it is equally valid for all 
debts. So that a co-partner in order to 
enrich his associate, if an assignment 
like this is to be upheld, may assign all 
his separate property to such associate, 
in trust to pay the assignor’s half of 
the debts of the firm, and after those are 
paid,to apply the residue to his private 
debts. In other words, he may turn his 
whole private property into the co-partner- 
ship by means of one of those trusts for 
the benefit of his co-partner, leaving his 
private ceditors penniless. 

When the firm is so much insolvent, 
that all the individual estate of the in- 
solvent co-partner will merely discharge 
his portion of the co-partnership debts, 
an assignment made by him giving the 
preference to the latter, is a direct gift 
of his property to the other partner. 

Suppose in this case, that Farrington 
and Cornell owed $5,000 more than their 
joint means, and that the deficiency on 
Taylors mortgage will be the same 
sum. Cornell by preferring that defici- 
ency to his own debts, pays out of his 
separate property, the whole deficit of the 
firm. He saves to his partner, Farring- 
ton, by taking it from his own creditors, 
$5,000 which F. if solvent, would, ac- 
cording to the rule of equity, have to 
pay out of his own pockct. This is 
the direct and legitimate consequence of 
permitting assignments like the one in 
question. How the partnership actually 
stood, the case does not disclose. Cor- 
nell was then insolvent, and it appears 
that eight months afterwards Farrington 
was in doubtful circumstances. The in- 
ference is quite strong that the co-part- 
nership was not much better off than 
Cornell himself, when he made the as- 
signment. At all events, the just infer- 
ence from these facts, corroborates the 
presumption arising fromthe assignment 
itself, that it was designed to benefit 
Farrington, in respect of the co-partner- 
ship debts, to the prejudice of Cornell’s 
individual creditors. And I have no he- 
sitation in declaring that, in my opinion, 
the assignment was, for this cause, void 
as against the latter. 

4. The possession of the assigned 
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property is said to have remained un- 
changed in Cornell. 

The answer states that a great por- 
tion of the property assigned, consisted 
of houses, &c. in Brooklyn, which were 
leased to workmen by floors, or rooms, 
and the rent of which was payable week- 
ly and quarterly, thereby occasioning 
much difficulty in collecting, in view of 
which, and Cornell’s “ greater convers- 
ance” as to the proper times of collect- 
ing, the assignee engaged him as his 
agent at a small remuneration, to assist 
the assignee’s book-keeper in collecting 
the rents. That Cornell duly accounted 
for the rents and paid over all but $80, 
which he retained without the assignee’s 
consent. Omitting what is not proved 
and is not responsive, the evidence is, 
that Cornell collected the rents of the as- 
signed property, and no reason is proved 
which rebuts the presumption of fraud, 
that the law raises from that fact. 

On the ground of the preference given 
to the co-partnership debt, and the un- 
changed possession of the real estate, I 
must hold that the assignment is fraudu- 
lent as against the complainant, and the 
same must be avoided as to him. 

The bill having been taken as confess- 
ed by Phebe Guyer, the decree will declare 
her mortgage to be fraudulent and void as 
against the complainant. 


Before the Hon. Reusen H. Watworth, 
Chancellor of the State of New York. 


Wiztiam P. Van ReEnNssELAER v. Da- 
rius S. GriswoLp AND GipEon P. 
Maxson. 


INJUNCTION TO RESTRAIN THE COMMIS- 
SION OF AN INDICTABLE OFFENCE. 


The Court will not grant an Injunction to prevent 
the commission of trespass, except under very 
peculiar circumstances. Nor is it authorized to 
inferfere by injunction to prevent the mere com- 
mission of a crime, 


Tue circumstance of this application 
fully appear in the adjudication. 
J. Rhoades, for the complainant. 


The CuanceLtor:—This is an appli- 
cation for an injunction to restrain the de- 





fendants from cutting down and carrying 
away wood or timber from certain wild 
lands, belonging to the complainant in 
Rensselar county, or from conveying any 
pretended title to the premises. The bill 
shows that the complainant is the owner 
of the land, and that Griswold, one of the 
defendants, both then well knowing that 
he, Griswold, had no title to the premises, 
and that they belonged to the complainant, 
conveyed the same to the other defendant, 
Maxson, for the purpose of casting a cloud 
upon the complainant’s title, and to enable 
Maxson to set up a pretence of title to the 
same, underthe conveyance to be recorded. 

From the bill, Linfer that the grantee in 
the deed is not in possession, and that the 
grantor was not at the time of the convey- 
ance. Either of the acts against which 
the injunction is asked, would be an in- 
dictable offence, punishable by fine and 
imprisonment. The fifth section of the 
article of the revised statutes, relative to 
misdemeanors, makes it an indictable of- 
fence, either to buy or sell such pretended 
title, where the vendor or those under 
whom heclaims, has been in the actual 
possession of the same, &c. for the space 
of a year; and the case stated in the bill 
comes clearly within this provision of the 
statute. And the fourteenth section of 
the same title of the revised statutes makes 
the cutting or carrying off wood or timber 
from premises thus situated, also an in- 
dictable misdemeanour. But this court 
does not interfere by injunction to prevent 
the commission of a mere trespass, except 
under very peculiar circumstances. Nor 
is it authorized to interfere by injunction, 
to prevent the commission of a crime 
merely. If the defendants or either of 
them, take possession of the land, or as- 
sert a claim thereto, for which an eject- 
ment will lie, this court, after the com- 
mencement of a suit at law by the com- 
plainant, may interfere, if necessary, to 
stay waste pending the litigation. And 
the court of law also, may grant an order 
staying the commission of further waste. 
(2 R.S. 336, § 18.) 

Whether the bill can be sustained as a 
bill for relief, to remove the cloud which 
the defendants have improperly attempted 
to cast upon the complainant’s title, and 
to recover the costs of the suit for that 
purpose, is a question which it is neces- 
sary to decide upon an application for an 
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injunction. The proper time to decide 
that question is, at the hearing, or upon 
the argument of a demurrer to the bill, if 
the defendants think proper to zaise the 
question in that form. It is sufficient now 
tosay, that although the allegations in 
the bill show the actual commission of an 
indictable offence, and that the complain- 
ant apprehends the defendants will com- 
mit others, he does not make out a case 
entitling him toa preliminary injunction. 
The application must therefore be denied. 


Before the Hon. D. Mosetey, Vice-Chan- 
cellor of the Seventh Circuit. 


Rosert TownsENp andothersv. RICHARD 
S. Cornine. 


MORTGAGE—INTEREST ON ARREARS OF 
INTEREST—USURY. 


Though an agreement that interest shall be consi- 
dered principal, and draw interest, cannot be 
sustained, yet such an agreement is not usurious 
so as to avoid the security ; neither is an agree- 
ment made when interest is actually due to pay 
interest thereon usurious. 

B. entered into several contracts to purchase seve- 
lots of land of the complainant, by the terms of 
which the complainant was to execute convey- 
ances thereof, on payment of the consideration 
by instalments with annual interest. W. having 
become the assignee of such contracts assigned 
them to the defendant, who gave a promisory 
note with surety for arrears of interest due. W 
died, and the complainant instituted proceedings 
on the note against the sureties, obtained a judg- 
ment against them, and issued execution there- 
on, but nothing was collected. The complain- 
ants also commenced an action of ejectment to 
recover possession of the lots. Pending the 
proceedings, the defendant proposed to pay to 
the complainasts the whole amount of principal 
and interest due on the contracts, or to give se- 
curity therefor, provided they would assign to 
him the judgment obtained on the note ; the 
complainants however refused to cume to a set- 
tlement unless interest, to be computed annually 
on the contracts, interest on the promissory 
note, the costs of the judgment and interest 
thereon, together with the costs of the ejectment 
suit were first paidto them. The defendant 
fearful of losing the land, acceded to these terms, 
gave his bond and mortgage therefor, and took a 
conveyance. In a suit to foreclose the mortgage, 
the defendant set up the defence of usury. 
Held, that the transaction was not usurious. 


THe circumstances of this case are 
fully stated in the adjudication. 
J. R. Lawrence, for the complainants. 





R. S. Corning and B. D. Noxon, for the 
defendant. 


The Vice-CHancELLor :—This bill is 
filed to foreclose a mortgage given by the 
defendant to the complainants, to secure 
the payment of $2,508 in two annual pay- 
ments, with annual interest, which sum 
was the balance due for the consideration 
ofgand sold, and the mortgage was taken 
as collateral security to tne bond, dated 
Sept. 21st, 1840. 

The answer admits the due execution 
of the papers, and that the first instalment 
is unpaid. And for a defence sets up usu- 
ry in the same, which originated in the 
following circumstances :— 

The answer charges, that in the year 
1835, the cormplainants contracted to sell 
several lots, as per map, in the village of 
Syracuse, to one Huff and others, and that 
on the payment of the consideration with 
annual interest in instalments, as provided 
in the several articles of agreement, con- 
veyances therefor were to be executed. 

That in the year 1836, the several con- 
tracts having been assigned to one Ebene- 
zer Hopkins, he, on the seventh day of 
April of that year, assigned the contracts 
to Theodore Wood ; Wood paid one year’s 
interest on them, and then assigned the 
contracts to the defendant. 

That in the bargain between Corning 
and Wood, the latter was to pay up the 
interest on the contracts to December, 
1837, and he signed a note for the amount 
with Baker and Lawrence, as surety, and 
delivered it to the complainants’ agent. 

That Wood died, and the complainants 
prosecuted the note to judgment and exe- 
cution, but nothing was collected on it, 
though the answer charges it might have 
been collected if diligently prosecuted. 

That in January, 1840, complainants 
commenced an action of ejectment against 
the defendant to recover the possession of 
the premises. A valuable dwelling house 
having been in the mean time erected 
thereon, which action was noticed for 
trial in Sept. 1840. The answer further 
avers that the defendant offered to pay up, 
or give security for the whole amount due, 
including the interest due from Theodore 
Wood, if the complainants would assign 
the judgment against Bakerand Lawrence 
and stop the suit. 

The complainants declined to assign 
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the judgment, and insisted upon the pay- 
ment of all the interest in arrear, and the 
costs of both suits as the condition upon 
which the suit should stop, and they to 
fulfil the contract. 

That thereupon James G.- Tracy, the 
agent of the complainants, made out a 
statement of the amount due on the seve- 
ral contracts, with interest computed an- 
nually, (according to the tenor of the Gpn- 
tracts,) and also interest upon the amount 
of the note, which note was given for in- 
terest, and also the costs on the judgment, 
and interest on that item, and the costs of 
the ejectment suit. That this computa- 
tion, including the principal sums due, 
was the basis of the complainants demand, 
on settlement of which only they would 
stop the suits and convey the lots. 

That defendant fearing he would lose 
the land, consented thereto, paid theco- 
lumn of interest and costs; took his deed, 
and gave his bond and mortgage for the 
original contract price of the land, payable 
in two instalments ; and that mortgage is 
the one now in sut. 

James G. Tracy testifies that the note 
of Baker and Lawrence was taken as col- 
lateral security for the payment of interest 
up to 1837. 

The question here arises whether the 
settlemement of that suit, and demanding 
the fulfilment of the contracts upon that 
computation of interest, and the convey- 
ance of the lots, was a usurious transac- 
tion? I think not. 

The prosecution of an action of eject- 
ment cannot be deemed compulsionagainst 
the defendant. It cannot be called duress. 

The provisions of the original contracts 
of sale for the lots required the payment 
of interest annually, and on default of 
payment of any one instalment they were 
declared to be void, and the complainants 
might re-enter. 

Now, I do not think it necessary to in- 
quire whether time was made so material 
in these contracts, as that they became 
absolutely cancelled by the non-payment 
of interest, and that the vendee could not 
enforce a specific performance upon a tend- 
er of the contract price. 

Although none of the principal had 
been paid, and but one year’s interest, and 
on one contract no interest had been paid, 
yet I will assume that a court of equity 
would permit the defendant as assignee 





of the contracts to demand a performance 
of them by paying up the whole amount 
due. 

The question is, did the mode of com- 
putation adopt a usurious principle ? 

A plain common sense view of the ques- 
tion presents it in this light only—it was 
the ordinary case of contracts run out 
where no instalments had been paid, and 
interest had been in arrear. 

Now the complainants say to the de- 
fendant in possession “give us back our 
land that we may have that with its in- 
creased value, or pay us the contract price 
with its just accumulation, according to 
your agreement.” Only make us whole, 
and we will convey the land. 

True, they did postpone the payments 
two years longer, but there is nothing in 
the case to show any consideration for 
further delay in payments; it was a gra- 
tuity, and the defendant cannot surely 
complain of that. 

First: as to the judgment against Ba- 
ker and Lawrence, there is an entire fail- 
ure to show that the note of Baker and 
Lawrence was applied in payment of in- 
terest. 

It was got up entirely between Theodore 
Wood and Corning, and that mode was 
adopted as one of the provisions of their 
bargain, so that the contracts might pass 
from Wood to Corning with an estimate 
of the interest paid down to the year 1837 
included. 

The complainants had never agreed to 
take that note in payment, nor had they 
been consulted about it. The effort that 
they made to collect it was for the benefit 
of Corning entirely, and because they in- 
sisted upon the payment of the interest in 
the contract which had never been sepa- 
rated from the principal, nor paid, to charge 
them with a usurious exaction in this par- 
ticular is entirely gratuitous. The amount 
of that note was adopted asso much prin- 
cipal, and a small amount of interest com- 
puted on the judgment, taking that as a 
liquidation of the interest from the date of 
the note, which contravenes no law regu- 
lating the interest of money. 

2nd. The computation of interest by 
making rests at the end of each year on 
the contract price, and according to the 
provision of the contracts, was not inequit- 
able at least. 

And although in an action on the bond, 
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the jury would not be authorized to assess 
damages on that principle, still we look in 
vain to see at what point usury is incor- 
porated in the case. 

On the day when the interest was pay- 
able by the terms of the contract, the 
vendor had a right to insist on payment. 

In case of non-payment, an agreement to 
pay interest on the sums then falling due; 
would not be usurious if made at the time. 

If the case of Hellogy v. Hickock (1 Wen. 
521) is still law under the same state of 
facts, I cannot distinguish that case from 
the one under consideration in principle. 

In that case the interest was computed 
upon a bill of goods for a large amount 
from year to year, and added to the prin- 
cipal, and interest computed on the amount, 
the note in suit was given for such ag- 
gregate amount, and Justice Sutherland 
held it not usurious. 

In the case under consideration, the in- 
stalments were payable with annual inte- 
rest by the terms of the contract, and the 
computation made accordingly. In the 
former case there does not appear to have 
been an agreement to pay any interest on 
the goods at the time of the trade, and yet 
the creditor made out his account, and 
computed the interest by annual rests. 

In Connecticut v. Jackson, (1 Johnson 
Ch. Rep. 13,) the Master computed the 
interest on the bond by compounding once 
a year, no intermediate payments having 
been made. The Chancellor ordered the 
report to be sent back disallowing the rule 
of computation. 

The Chancellor, however, in the exa- 
mination of the question, asserts the prin- 
ciple that though an original agreement to 
the effect, that if the interest was not paid 
at the time, it should be deemed principal 
and draw interest, would not be enforced, 
yet it was not an usurious agreement so as 
to avoid the security. 

And none of the cases cited by him, 
show that a computation made upon the 
basis of compound interest, amounts to 


usury, although they generally hold that 


such rule of computation will not be en- 
forced and applied by courts of justice. 

The distinction then seems to be this, 
that where the law computes interest, it 
will not compound it. But where the 
parties have adopted such a mode of com- 
putation, the law will not set aside a con- 
tract based on that calculation as usurious 
and void. 


Again, in Barrow v. Rhimlander, (1 
Johns. Ch. Rep. 559,) the Chancellor di- 
rected the Master to make rests from which 
to compound the interest as often as the 
parties in their mode of doing business, 
made settlements. 

Again, in Mowry v. Bishop, (5 Paige, 
98,) the present Chancellor sustained the 
doctrine that an agreement to pay interest 
upon arrears of interestalready due is valid, 
and that although an agreement in future 
to pay interest upon interest must not be 
enforced, yet it does not render the instru- 
ment void, 

In that case the question is fully dis- 
cussed, and very nice distinctions appear 
to have been taken by the present and late 
learned Chancellors on this point. The 
|result of which, as I understand if from 
/an examination of the cases of Van Ben- 
colten v. Lawrence, (6 Johns. Ch. Rep. 
313) and Morey v. Bishop above cited is 
as follows:—A note or bond payable at a 
| future period, reserving interest at seven 
| per cent, payable quarterly or semi-annu- 
jally isa valid contract—that a provision 
| contained in the instrument, whereby the 
‘interest if not paid at the day, shall be- 
/come principal, will not be enforced in its 
terms, but if the interest shall be paid ac- 
cording to that rule, it cannot be recovered 
back as usury. . 

That an agreement, made after the in- 
terest has become due, to pay interest up- 
on it as principal in future, is a legal 
contract, and may be enforced. 

That according to Chancellor Kent, as 
the Reporter has it, an agreement made 
| after the interest has fallen due to compute 
| interest periodically upon past arrears of 
interest, and thus to compound it for the 
time past is an invalid agreement, so that 
it cannot be enforced by law. 

But that the present Chancellor takes a 
distinction, which he thinks was not ad- 
veited toin Van Benschotter v. Lawrence, 
between a past contract which did not 
provide for the paymentof interest annual- 
ly, and one that provided for the punctual 
payment of interest at fixed periods, and 
he thinks Chancellor Kent would not have 
applied his principle to the latter case. 

And finally that the conclusion to 
which the present Chancellor arrives, in 
accordance with the principle adopted in 
Kennan vy. Dickins, (North Carolina Re- 








ports) is, that in a contract which provides 
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for the punctual payment of interest upon 
future instalments of principal, if the in- 
terest is not so paid, a moral obligation 
rests upon the debtor to render an equiva- 
lent for the loss incurred by the non-pay- 
ment of the interest, and that a subsequent 
agreement in writing to pay interest on 
such arrears of interest, will be upheld in 
law. 

Consequently, in a contract for the sale 
of lands, which provides for the payment 
of the purchase money by instalments, 
with the interest to be paid annually, (es- 
pecially when the vendee is in possession 
reaping the annual rents and profits,) if 
the vendee agrees to coinpensate for past 
neglects, by allowing interest upon the 
arrears of interest, and gives his bond and 


mortgage for the same, | am of opinion, | 


upon authority, that they are valid secu- 
rities. 

A caveat is interposed by the Chancel- 
lor that the interest must have been put 
into the new securities without taking 
any undue advantage of the debtor. 

What facts will constitute undue ad- 
vantage is not very clearly defined or very 
well settled. 

_ The facts in this case, I think give no 
color to an allegation of undue advantage. 

The complainants had waited from 
1836 to 1840, without the payment of an 
instalment or of any interest, except the 
interest on one contract for one year. In 
the mean time the contracts were assigned 
by the first takers to a second class of 
persons, and from them to the defendant. 
He made no advance towards any pay- 
ment, and the complainants having no re- 
medy for the collection of the money due 
on the contracts, were compelled to com- 
mence an ejectment suit, as their only 
mode of relief. 

The defendant then applies to them for 
the terms ofa specific performance: they 
ask for a fulfilment of the original contract 
within the spirit of the legal provisions 
orily. In this Isee no “undue advantage.” 

The reason is not very apparent for 
making a difference between an agreement 
in verba presenti, to calla sum now due 
as interest, principal, and that it shall 
draw interest in future; and an agreement 
to compound arrears of interest. The one 
assigned “that it will stimulate the cre- 
ditor to exact prompt payment of his 
debtors,” is undoubtedly good as a ques- 








tion of economy and prudence in behalf 
of the debtor; but I apprehend the other 
mode can hardly be called oppression if 
exacted. 

The case cited in support of the defence 
from 7 Paige, 581, is not analagous to this. 

The pretences set up, why the mort- 
gage in the case of Williams v Hance, 
was not usurious, are well answered by 
the Chancellor. The money was payable 
in New York, where the creditor resided, 
and after the mortgage was given, it was 
still payable there in contemplation of 
law, and the expence of travelling to 
Glens Falls, and delay in transmitting 
the money, might well be held a pretence 
to cover a usurious premium for the for- 
bearance of the money. 

The case of Crippen v. Harmans is also 
relied upon to support the charge of usury 
in this mortgage. 

It does not furnish a parallel. The 
payments made and agreed to be made, 
were expressly in consideration of forbear- 
ance of the principal due, and which was 
an exaction in the most odious sense of the 
term, and a taking of a premium for the 
postponement of the payment. 

In the ease under consideration, the in- 
terest was cast upon arrears of interest 
within the spirit of the original contract, 
and upon a principle that the complainant 
supposed equitable. And no evidence is 
furnished from the manner of this transac- 
tion, that it was a device to cover a usu- 
rious rate of interest. 

Upon the whole, I am not persuaded 
that the statute has been contravened, or 
that the rule of good faith and public po- 
licy has been invaded. If the judgment 
against Baker is worth anything, Corning 
is equitably entitled to it, as between hin 
and Wood. 

A decretal order for the computation of 
the amount due, and to become due in the 
usual form must be entered, and the de- 
fendant is to pay costs. 


A Deed without a Name.—Upon hear- 
ing the witches in Macbeth say “ We are 
doing a deed without a name,” a lawyer in 
the pit exclaimed, “not worth a cent.” 

“A moderate merit,” says Lady Mary 
Wortley Montague, “with a large share of 
impudence, is more probable to be ad- 
vanced than the greatest qualifications 
without it.” 
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In the Queen’s Bench. 


Before the Right Honorable Lord Den- 
man, C. J. and Judges Patreson, 
Witurams, CoLeripce and WIGHTMAN. 


Torrence v. Gripnons.—Michaelmas 
Term, 1843. 


ACTION ON THE CASE—PLEADING. 


In an action on the case for the seduction of the 
plaintiff ’s daughter ; HELD, that the plea of not 
guilty only puts in issue the wrongful act, and 
does not put in issue the fact of the daughter 
being servant to the plaintiff The defendant 
may plead not guilty, and that the daughter was 
not the servant of the plaintiff. 


In an action on the case for seduction, 
the declaration alleged that the defendant 
debauched and carnally knew Tor- 
rence, the daughter of the -plaintiff, who, 
during all the time aforesaid, was and is 
the servant of the plaintiff. To this de- 
claration the defendant pleaded two pleas. 
Ist. Not guilty; and 2ndly, That the 
said Torrence was not the servant of 
the plaintiff. 'To the second plea there 
was a special demurrer; alleging as 
grounds of demurrer that the fact of ser- 
vice was putin issue by not guilty, and 
that the plea was bad as amounting to 
the general issue. 

Atherton, in support of the demurrer re- 
lied on a nisi prius decision of Mr. Justice 
Littledale, in a case of Holloway v. Abel, 
(7 Car. and Payne, 528). Thenew rules 
of pleading prescribe “that in actions on 
the case, the plea of not guilty shall 
operate as a denial only of the breach 
of duty or wrongful act alleged to have 
been committed by the defendant, and 
not of the facts stated in the induce- 
ment; and no other defence than such 
denial shall be admissible under the 
plea; and all other pleas in denial shall 
take issue on some particular matter of 
fact alleged in the declaration.” Where 
damages may or may not result from a 
particular act, in such cases the plea of 
not guilty puts in issue the damage 
arising from such act. The plaintiff in 
an action for the seduction of his daugh- 
ter, can only recover damages by reason 
of the loss of services performed by his 











daughter. In a legal point of view the 
act of seduction is perfectly innocent, and 
it only becomes actionable when the re- 
lationship of master and servant is esta- 
blished between the plaintiff and his 
daughter. The plea, therefore, of not 
guilty puts in issue the wrongful act done 
to the daughter, as the servant of the 
plaintiff, and must put in issue the fact of 
service. The plea, traversing the fact of 
service is consequently bad as amounting 
to the general issue. 

Byles, Serjt.,in support of the plea.— 
The rules of pleading state that not guilty 
shall operate as a denial only of breach of 
duty, or wrongful act alleged to have 
been committed by the defendant, and not 
of the facts stated in the inducement. The 
allegation of the daughter being the ser- 
vant of the plaintiff is properly matter of 
inducement, but it is placed improperly in 
the body of the declaration. The allega- 
tion is that the daughter is servant to the 
plaintiff, and that fact is not put in issue 
by the pleaof not guilty. The plea of not 
guilty only puts in issue the wrongful act. 
The examples given in the new rules of 
pleading shew what was intended to be 
put in issue by the plea of not guilty. In 
an action on the case for a nuisance to the 
occupation of a house, by carrying on an 
offensive trade, the plea of not guilty will 
operate as a denial only that the defendant 
carried on the alleged trade in such a way 
asto be a nuisance tothe occupation of the 
house, and will not operate as a denial 
of the plaintiff's occupation of the 
house. In an action on the case for ob- 
structing a right of way, such plea will 
operate as a denial of the obstruction only, 
and not of the plaintiff’s right of way ; 
and in an action for converting the plain- 
tiff’s goods, the conversion only, and not 
of the plaintiff’s title to the goods. In 
Tavender v. Litile (7 Bing. N. C. 678,) 
an action was brought against the defend- 
ant for negligently driving his horse and 
cart against the plaintiff’s house, and it 
was held, that under the plea of not guil- 
ty, the defendant could not shew that he 
was rot the person driving, and that the 
cart did not belong to him. The case of 
Frankhum v. The Earl ¢f Falmouth, (2 
A. and E. 452; 1 Harr. and Woll. t), was 
an action on the case for wiong‘ully:and” 
injuriously diverting a water Covrse., It, 
was held that on a plea of hot guilty, the 








100 





THE NEW-YORK LEGAL OBSERVER. 





Historical outlines of the law. 





only matter in issue was the fact of the 
diversion, and that the right to the use of 
the stream, as claimed, was admitted. 
The only authority in support of tbe de- 
murrer, is a Nisi Prius decision made very 
soon after the new rules of pleading came 
into operation. 

Atherton, in reply.—Generally speak- 
ing, the wrongful act is only put in issue 
by the plea of not guilty, but there is a 
class of cases in which the plea puts in 
issue more than the act itself. [Coleridge, 
J.—How do you distinguish this case 
from the instance of slander given in the 
new rules, the plea of not guilty there puts 
in issue the speaking of the words malici- 
ously with reference to the plaintiff’s of- 
fice, profession or trade, but will not ope- 
rate as a denial of the plaintiff holding the 
office, &c.] 

Per Curtam.—We are of opinion that 
the second plea, traversing the service, 
was properly pleaded, and that the plea of 
not guilty does not put in issue the fact of 
service. 

Judgment for the defendant. 





HISTORICAL OUTLINES OF THE LAW. 
PART IX. 
EDWARD Iv. 


Littleton describes a tenancy at will to 
be “a letting to have and to hold at the 
will of the lessor,” but it was undexstood 
to be also at the will of the lessee. <A 
tenant at will was not bound to sustain 
and repair as a termor for years was; but 
if he committed voluntary waste, the 
lessor might distrain, or have an action 
of debt for rent reserved on a lease at will. 

Conditional estates, such as they for- 
merly existed, had been chiefly converted 
into estates in tail by the statute de do- 
mis. That, however, of mortwum vadium, 
or mortgage (dead pledge) still continued. 
The common way of making this security 
was for the borrower to enfeoff the lender 
in fee, upon condition that if the feoffeor 
paid to the feoffee at a certain day, sucha 
sum the feofftor*might enter. Sometimes 
a sift in tail, or lease for life or years, was 
made mortage: In this case, if the 
feoffeor died_beforg such day, his heirs or 
exv¢iitors mightté:fder the money and enter. 











If it were refused, the feoffor might enter 
and the feoffee would have no remedy, 
If, however, the payment were not fixed 
for a certain day, but generally, the heir 
of the feoffeor could not enter on these 
terms, a condition for the feoffee to pay, 
being the same as saying that he would 
pay during his life. Doubts having arisen 
as to the place where the money was to be 
tendered, whether it must be on the land, 
it was the practice in the mortgage deed 
to appoint a specific place. 

Parceners were when daughters, or 
other female heirs took an estate in fee or 
in tail by descent ; in such case they were 
all reckoned but as one heir. A partition 
of such estate in coparenary might be 
made either by deed or parol, with the 
general consent ofall parties. ‘There was 
also a compulsory method by writ de par- 
titione facienda. 

If a man were seized in fee, and had 
two daughters, and on the marriage of the 
eldest gave lands in frank-marriage, and 
afterwards died seized of lands_of greater 
value than those so given, it was a rule 
that neither the husband nor the wife 
should have any property in such remnant 
of the estate, unless they would put their 
lands held in frank-marriage into what 
was Called hotchpot with the remnant, and 
so make an equal division of the whole. 
If this were not done, the youngest would 
have the remnant. Except by the custom 
of gavel-kind, parceners were always fe- 
males. 

Joint-tenants differ from the former, in 
that they take by purchase, that is by 
the act of the parties, pareners always 
taking by descent, and in that joint-ten- 
ants have benefit of survivorship, whereas 
upon the decease of one parcener leaving 
heirs, they would be entitled to her share. 
A joint-tenant could neither encumber his 
estate, or devise it. Both of these acts 
might be done, however, by a parcener 
Joint-tenants were said to be seized per 
my et per tout. : ns 

Tenants in common might devise their 
estate either by descent or purchase. They 
came to their land by several titles. Nei- 
ther tenants in this nor the former estate 
were compellable by law to make patti- 
tion, although in both cases it might be 
effected by agreement. The tenancy in 
both cases would also apply to chattels 
real and personal, as well as to freeholds. 








